California Fair Political Practices Commission

MEMORANDUM
To: Chairman Getman, Commissioners Downey, Knox and Swanson
From: Hyla P. Wagner, Senior Counsel
Luisa Menchaca, General Counsel
Date: July 26, 2002
Subject: Proposition 34 Regulations: Adoption of Emergency Regulation

18535 — Restrictions on Contributions between State Candidates

A. Summary. Proposition 34 added to the Act section 85305 which restricts
contributions between state candidates. Questions have arisen concerning the application
of the limit, including (1) whether the limit amount is $3,000 across-the-board, or
whether it is $3,000, $5,000 and $20,000; (2) to which committees the limit applies;

(3) when section 85305 takes effect; and (4) whether the limit applies now to
contributions made by legislative candidates to statewide candidates. Draft regulation
18535 seeks to clarify the interpretation of section 85305. The regulation is presented for
emergency adoption because of the proximity of the November elections.

B. Section 85305. Section 85305 states as follows:

“A candidate for elective state office or committee controlled by that
candidate may not make any contribution to any other candidate for
elective state office in excess of the limits set forth in subdivision (@) of
Section 85301.”

Section 85305 of Proposition 34 was intended to limit the movement of campaign
funds between state candidates. Legidative leaders in the Senate and the Assembly
typically raise funds to support candidates of their party in important races. The
summary of Proposition 34 by the legidative analyst contained in the ballot pamphlet
stated as follows:

“This measure repeals a provision of Proposition 208 that bans transfers
of funds from any state or local candidate or officeholder to any other
candidate, but establishes limits on such transfers from state candidates.”

In addition, the ‘ Argument in Favor’ of Proposition 34 in the ballot pamphlet
stated:

—“Proposition 34 Stops Poalitical Sneak Attacks — In no-limits
Cdifornia, candidates flush with cash can swoop into other races and
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spend hundreds of thousands of dollars at the last minute to elect their
friends. Proposition 34 stops these political sneak attacks.”

The idea of restricting contributions or transfers® between candidates is not new.
The Act has contained severa bans on contributions between candidates in the past.
Proposition 73, passed in 1989, contained a strict provision in former section 85304
prohibiting transfers between a candidate’ s own controlled committees and prohibiting
any transfers of contributions between candidates for elective office. In thelitigation
challenging Proposition 73, a federal appellate court held that the contribution limits of
Proposition 73 calculated on a fiscal year basis were unconstitutional. (Service
Employees International Union v. Fair Political Practices Commission (9" Cir. 1992)
955 F.2d 1312, 1321, cert. den. 505 U.S. 1230.) The court invalidated the ban on
transfers between a candidate’ s own committees and affirmed that the prohibition on
transfers between candidates did not prevent circumvention of contribution limits where
no valid contribution limits were in effect. (Id. at 1322-23.)

Proposition 208, enacted in 1996, contained its own prohibition on the transfer of
campaign funds between candidates in then-section 85306. Section 85306 was repea ed
by Proposition 34 and replaced by its restriction on contributions between state
candidates in section 85305. Severa questions involving the interpretation of section
85305 are discussed below.

1. Isthedollar amount of the limit on contributions between state candidates
$3,000 across-the-board, or isit $3,000, $5,000 and $20,000, depending on the
office?

Under section 85305, a state candidate may not make a contribution to another
state candidate “in excess of the limits set forth in subdivision (@) of Section 85301.”
Section 85301 sets forth Proposition 34’ s general limits on contributions from persons to
candidates. Although phrased indirectly, section 85301 provides in subdivision (a) that
the limit on contributions from persons to legidative candidates is $3,000; in subdivision
(b) that the limit on contributions from persons to statewide candidates (other than
Governor) is $5,000; and in subdivision (c) that the limit on contributions from persons
to candidates for Governor is $20,000. Section 85301 states:

“(a) A person, other than asmall contributor committee or political
party committee, may not make to any candidate for elective state office
other than a candidate for statewide elective office, and a candidate for
elective state office other than a candidate for statewide elective office

1 Contributions between candidates are sometimes called “inter-candidate transfers.” The movement of
funds between several of a candidate’ s own committees is sometimes called an “intra-candidate transfer.”
Because the distinction between inter-candidate and intra-candidate transfers becomes confusing, we do not
use theterm “transfer” here and in the proposed regulation, but adhere to Proposition 34’ s statutory
language of “contributions between candidates.”
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may not accept from a person, any contribution totaling more than three
thousand dollars ($3,000) per election.

(b) Except to a candidate for Governor, a person, other than a small
contributor committee or political party committee, may not make to any
candidate for statewide elective office, and except a candidate for
Governor, a candidate for statewide elective office may not accept from a
person other than a small contributor committee or a political party
committee, any contribution totaling more than five thousand dollars
($5,000) per election.

(c) A person, other than asmall contributor committee or political party
committee, may not make to any candidate for Governor, and a candidate
for governor may not accept from any person other than a small
contributor committee or political party committee, any contribution
totaling more than twenty thousand dollars ($20,000) per election.”

The amount “set forth in subdivision (&) of Section 85301” that one state
candidate may contribute to another under section 85305 is $3,000 per election. Where
the plain meaning of a statute is clear, that meaning must be enforced. (United States
National Bank of Oregon v. Independent Insurance Agents of America, Inc. (1993) 508
U.S. 439, 113 S. Ct. 2173.) Under the plain language of section 85305, the limit on
contributions made by one state candidate to another is $3,000 per election. Further,
under the plain meaning of section 85305, the $3,000 limit applies to all “candidates for
elective state office.>” This means the $3,000 limit applies to contributions made by a
legidative candidate to a candidate for Governor and to contributions made by a
candidate for Governor to a legidative candidate, absent the section 83 concerns
discussed below.

Ms. Jan Wasson, treasurer to a legidative officeholder, and Mr. Tony Miller, her
attorney, have raised questions concerning section 85305 in the requests for advice
attached in Appendix 2.3 Mr. Miller interprets section 85305 to mean that the limit on
contributions between state candidates is $3,000, $5,000, or $20,000, depending on the
recipient of the contribution.

In effect, this interpretation reads section 85305 out of the Act. If section 85305
did not exist, candidates would be limited to the general contribution limits of section
85301 in making contributions to other state candidates. Mr. Miller’ s interpretation

2« Elective state office’ means the office of Governor, Lieutenant Governor, Attorney General, Insurance

Commissioner, Controller, Secretary of State, Treasurer, Superintendent of Public Instruction, Member of
the Legislature, member elected to the Board of Administration of the Public Employees’ Retirement
System, and member of the State Board of Equalization.” (Section 82024.) In this memorandum,
candidates for “elective state office” are also referred to as state candidates.

3 Mr. Miller subsequently asked that the Executive Director grant his request for aCommission opinion
interpreting section 85305. Because the interpretation of the restriction on contributions between
candidates is a question of general applicability and because the request for an opinion may have raised
some past conduct issues, the Executive Director denied the request, concluding that the interpretation of
section 85305 should instead be resolved through aregulation.
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would also be correct if section 85305 stated that contributions made by state candidates
to other state candidates were limited to the contribution limits set forth in subdivisions
(@), (b), and (c) of section 85301. But section 85305 states that the contributions between
state candidates may not exceed the limits set forth in subdivision (a) of section 85301,
which amount is $3,000. Section 85305's limit on contributions between state candidates
incorporates the $3,000 monetary limit of section 85301(a), and includes no other limit.

Mr. Miller counters that if section 85305 meant $3,000, the drafters could have
just inserted that number. However, by incorporating the limit of section 85301(a),
section 85305 takes advantage of the cost-of-living adjustment applied to the contribution
limits every other year as specified in section 83124. In thisway, the limit on
contributions between state candidates will always remain consistent with the legidative
contribution limit.

Mr. Miller also argues that it makes more sense for the limits on what a candidate
may give to another candidate, and what that candidate may accept, to be the same. But
section 85305 speaks only in terms of prohibiting a state candidate from making a
contribution to another state candidate in excess of $3,000. Section 85305 does not limit
the contributions a committee may receive.

Paragraphs (a) and (b) of proposed regulation 18535 clarify that the limit on
contributions between state candidates under section 85305 is $3,000, as adjusted for
inflation, and applies to al state candidates.

2. Towhich committees do therestrictions on contributions between state
candidates apply?

Section 85305 statesthat “[a] candidate for elective state office or committee
controlled by that candidate may not make any contribution to any other candidate for
elective state office in excess of the limits set forth in subdivision (@) of Section 85301
[$3,000].” Under the plain meaning of section 85305, the limit on contributions between
state candidates applies to contributions made from the persona funds of a state
candidate and contributions made by all committees controlled by that candidate.
Subdivision (c) of proposed regulation 18535 codifies advice given in the Dichiara
Advice Letter, No. [-02-040, that the section 85305 limit is $3,000, rather than $3,000
from the candidate and $3,000 from his or her committee, for atotal of $6,000. The Act
and regulations define “ controlled committee” in section 82016 and regulation 18217,
and those definitions are applicable here, as stated in subdivision (c) of the proposed
regulation.

3. When does section 85305 take effect for statewide candidates?

Portions of Proposition 34 do not become applicable to candidates for statewide
elective office* until after the November 6, 2002 election. Under section 83, the
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contribution limitations of Article 3 (except the $1,000 and $5,000 online reports required
by section 85309(a) and (c) and section 85319 concerning returning contributions) do not
apply to candidates for “ statewide elective office” until November 6, 2002.°> Pursuant to
section 83, section 85305 applies now to contributions made by legidative candidates to
other candidates for elective state office. It applies starting November 6, 2002, to
contributions made by statewide candidates to other candidates for elective state office.

In other words, section 85305 applies now to restrict alegislative candidate from
making a contribution in excess of $3,000 to any candidate for elective state office,
including a candidate for the Legidature, a candidate for statewide office, or a candidate
for Governor. Pursuant to section 83, however, section 85305 does not apply to
statewide candidates until November 6, 2002. Thus, to use Mr. Miller's example, the
State Treasurer is not presently prohibited from contributing in excess of $3,000 to the
Governor for the November 2002 election. After November 6, 2002, however, the State
Treasurer would be limited to contributing $3,000 per election to the Governor or any
other candidate for elective state office.

Paragraph (e) of draft regulation 18535 states the delayed effective date for
statewide candidates. Thisisthe most straightforward application of the Section 83
effective date.®

4. May alegidative candidate and hisor her controlled committee (pre- or
post-Proposition 34) make a contribution to a statewide candidate in excess of
$3,000 now?

In the Wasson Advice Letter, attached in Appendix 2, we answered that section
85305 prohibits a legidative candidate and his controlled committees, whether pre-2001
or post-2001, from making a contribution today to a statewide candidate in excess of
$3,000. Consistent with the discussion above, we answered that the restriction on
contributions between state candidates is in effect now for legidative candidates, it

4 «“Statewide Elective Office’ means the office of the Governor, Lieutenant Governor, Attorney General,
Insurance Commissioner, Controller, Secretary of State, Treasurer, Superintendent of Public Instruction
and member of the State Board of Equalization.” (Section 82053.) In this memorandum, candidates for
“statewide elective office” are also referred to as statewide candidates.

® Section 83, an uncodified section of Proposition 34, as amended by Stats. 2001, Ch. 241, effective
September 4, 2001, provides asfollows. “This act shall become operative on January 1, 2001. However,
Article 3 (commencing with Section 85300), except subdivisions (a) and (c) of Section 85309, Section
85319, Article 4 (commencing with Section 85400), and Article 6 (commencing with Section 85600), of
Chapter 5 of Title 9 of the Government Code shall apply to candidates for statewide elective office
beginning on and after November 6, 2002.”

% Inregulations 18531.6 and 18536, the section 83 effective date for statewide candidates is also restricted
to elections occurring on and after November 6, 2002, because sections 85316 and 85306 concerning
fundraising for outstanding debt and a candidate’ s transferring contributions between his or her own
committees involve maintaining the limits on contributions a committee may receive for a particular
election. In contrast, section 85305 restricts the current actions of a contributor — a state candidate —in
funding another state candidate.
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covers current conduct, and it appliesto all of a candidate’ s controlled committees. The
plain meaning of section 85305 leads to this conclusion.

Mr. Miller argues that the outstanding debt rules of regulation 18531.6(a) limit
how section 85305 may be interpreted. Regulation 18531.6 interprets section 85316 of
Proposition 34 concerning post-election fundraising. Section 85316 provides that a state
candidate may only accept a contribution after the date of an election to the extent that
the contribution does not exceed net debts outstanding from the election, and that the
contribution does not exceed the applicable contribution limit for the election. In
essence, it restricts post-election fundraising, and ensures that the contribution limits of
an election are not exceeded.

S0 as not to retroactively impose Proposition 34’ s contribution limits on elections
that took place before Proposition 34 was in effect, regulation 18531.6(a) states:

“(a) Pre-2001 Elections. Government Code section 85316 does not
apply to a candidate for elective state office in an election held prior to
January 1, 2001.

(1) There are no contribution limits in effect for elections held prior to
January 1, 2001 for contributions made on or after January 1, 2001.

(2) Contributions for an election held prior to January 1, 2001 may be
accepted in an amount that exceeds net debts outstanding.”

The discussion at the adoption of that regulation concerned fundraising for
outstanding debts, application of the contribution limits of sections 85301 and 85302 to
past elections, and permitting termed-out incumbent officeholders to raise funds into
committees maintained for officeholder purposes. There was no discussion of the
interpretation of section 85305 in the memorandum or during the commission meetings
relating to the outstanding debt rules. Regulation 18531.6 was not intended to interpret,
nor does it interpret, the limit on contributions between state candidates in section 85305.

Mr. Miller is asking whether a legisative leader may make a contribution to a
statewide candidate in excess of $3,000. We respectfully submit that section 85305 could
not be more clearly applicable to contributions made by legidative leaders to other
candidates if the code section were titled “ Restrictions on Transfers by Legidlative
Leaders.” The restriction on contributions between state candidates is a prohibition that
isdisgtinct from and in addition to the rules applicable to debts outstanding after an
election contained in section 85316 and regulation 18531.6. To argue that a regulation
interpreting section 85316 concerning outstanding debt renders section 85305
inapplicable, is to ignore the statute.

In essence, section 85305 is designed to reduce the power of legidative leaders to
influence election outcomes by transferring money to candidates in tight races. The
effect of the interpretation advanced by Mr. Miller isto stave off the application of
section 85305 and keep the money moving around a little longer, albeit in old committees
and to statewide candidates.
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The proposed regulation in subdivision (d) interprets section 85305 to apply to
current contributions made by a state candidate and al of his or her controlled
committees, regardless of whether a committee is pre-2001or post-2001. Asinterpreted
in the proposed regulation, section 85305 applies to the current conduct of a contributor
and to al of the contributor’s controlled committees, which committees are expressly
included in the language of section 85305. Unlike regulation 18531.6 which seeks to
avoid applying contribution limits to past elections that were not conducted under such
limits, staff believes there is no persuasive policy argument to exempt from section 85305
the current activity of a state candidate in contributing to another state candidate, even if
the contribution is made from or to an old committee.

Mr. Miller raised the additional question of whether the $3,000 restriction of
section 85305 would apply to contributions made by state candidates to a committee of
another state officeholder maintained for officeholder purposes. Under paragraph (d) of
the proposed regulation, the $3,000 limit would apply.

C. Recommendation. Under the interpretation of section 85305 in the proposed
regulation, the limit on contributions between state candidates is $3,000 per election and
it applies to current contributions made by the candidate and all of his or her controlled
committees. The proposed interpretation of section 85305 contained in the draft
regulation expresses the plain meaning of the statute, and results in a clear and easy-to-
apply rule. Staff recommends that the Commission approve regulation 18535 for
emergency adoption.

Attachments

Appendix 1 — Proposed regulation 18535

Appendix 2 — Wasson request for Advice, dated February 14, 2002
Wasson Advice Letter, No. 1-02-048
Miller request for reconsideration, dated May 24, 2002.



